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FOIA Group, Inc
101 S. Whiting St. 16" Floor
Alexandria, VA 22304
703-461-3805

foia@toia.com
June 15, 2001
Mr. Todd Stevenson
FOIA Officer _ :
US Consumer Product Safety Commission _ ‘
Washington DC 20207 - Fax: 301-504-0127
FOIA APPEAL

Dear Mr. Stevenson:
What is your Agency trying to hide? Who purchases what, from whom?

In April 2001, we sought to acquire government credit card transaction data relevant to
AGENCY personnel, pursuant to the Freedom of Information Act. The data is simply an
accounting of what purchases are made by government employvees with government

issued credit cards and public monies.

Our FOIA request specxficaliy excluded card holders and transaction data from Agency
personnel who are assigned to OCONUS, or in any sensitive, deployable agency unit.
The data we seek is clearly releasable under the FOIA, and is being provided to us
by all other Executive agencies with little difficulty. There is no rationale busis for the
agency to stall, and deny us access to this data.

As of today, we have been informed that the Ageney hasno intentior of complying with
- our FOIA request, but intends to issued a “no record” response or an incomplete partial
response which is unacceptable. The Agency is acting arbitrary and capricious in its’
decision to deny us access to this data. The public h'lS a right to know where, and for
what public monies are being spent.

Therefore, pursuant to the Freedom of Information Act (“"FOLA™) I hereby appeal the
denial, or in the alternative the “constructive denial” of all information sought in our
April 2001 FOIA request.
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. Mr, Todd Stevenson / FOIA Officer
US Consumer Product Safety Commission
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I respectiully requeét that you expedite this appeal wherefore we can seek the appropriate
remedy in District Court. '

With kind regards,

Jeff Stachewicz
Counsel
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FOIA Group, Inc
101 S. Whiting St. 16" Floor
Alexandria, Virginia 22304
Tel: 703-461-3805 Fax: 703-461-3807

June 15, 2001

To: Agency FOIA & Legal Ofﬁcers
Re: FOIA Request for crecht card holder s identities and relevant tr ansactlon data

Prepared for your consideration and convenience is an overview of the Government’s
“SmartPay” Credit Card Program (formerly IMPAC), a bnef dlscussmn of the facts, and
relevant document attachments.

(1) Discussion Topics Include:

e The FOIA Group, Inc. (“FGI) Request

¢ Smart Pay Program '

e Smart Pay Contract(s)

o = Agency Records and E-FOIA Requlrements

- Other Agencies Response to FGI's FOIA request

(2) The FOIA Request

On or about April 24, 2001, FOIA Group, Inc. filed with the Agency a FOIA request for
the identities of Government credit card holders and their respective transaction data.
(See: Attachment #1, Copy of FOIA Request).

o Electronic Agency Records sought included the most recent Annual Credit Card
Report(s) that contained the card holders: name, agency, complete business
address, telephone number, and a description of purchases by Merchant Code
and SIC code, MCC Description, Merchant name and address, and all specific
transactions with the total dollars spent. Timeframe: October 2000 to present *

o Excluded specifically from the FOIA request were any data concerning sensitive
and immediate deployable personnel, or transactions relevant to OCONUS.



SmartPay Credit Card
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Page2of 5

¢ During the FOIA process, FGI has had numerous correspondence or discussions
with the Ageny concerning the most cost efficient process to obtain this data.

3) SrnartPay-Program (Oven}iew)

In November 1998, GSA awarded contracts to 5 “Contractor Bfmks tor

' Govemment Purchase, Travel and Fleet card services.

The Purchase Card Program Structure’s key participants are: the “Bank”, GSA,
Agency Program Coordinators, Approving Officials, and Cardholders.

The objectives of the Purchase Card Program are, in part, to simplify administrative
processes related to the purchase and payment of goods and services by the
Government, provide enhanced management control, and provide ready access to
transaction data.

Cardholder Responsibilitfes, include 1n part, to ensures all purchases are for “Qfficial
[Use” and that no purchases are for personal use.

(4) SmartPay Con.trlacts

The Government envisioned the use of credit card-based systems as essential tocls in
its migration from paper-based to electronic systems. Federal agencies/organizations
are looking to automate their business processes, replacing paper-based processes
with electronic transactions and document flows. (See: Attachment #2, Master
Contract, hereinafter “MC?” at page 130.)
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¢ The Master Contract required the “Banks” to offer an integrated solution across 2 or
more of the core Programs for fleet, travel, and purchase. (See: “MC” at page 130.)

 Through systems integration, and a consolidated approach to these card services
programs, the Government expected to, in part, (a) gain efficiencies in Contractor
services and prices; (b) leverage the costs of investment for new systems and
technology; (c) to consolidate overhead and other support functions for these Card
- Programs; and (d) to consolidate accounting and reporting data and systems. (See:
“MC” at page 130.)

o The collected credit card data is the property of the respective Government agency.

" The “Contractor-Bank has 0 authority, rights or ownership over the credit card data
that is in there possession and/or control. Furthermore, the “MC” specifically
prohibits the “Contractor-Bank™ from exercising any discretion concerning the use or
disclosure of any credit card data relevant to the SmartPay Program unless
specifically provided for in the Contract or by the Agency. (See: “MC™ at page 141.)

e The “Contractor-Bank™ shall provide electronic access to each participating Agency
Program Coordinators (A/OPC) to enable program implementation and program
management to include, but not be limited to:

a) Sending in program forms;

b) Account set-up;

¢) Account maintenance;

d) Activating/deactivating a card;

e) Renewing a card;

f) Updating required authorization controls;

g) Disputing a transaction;

h) Sorting, reviewing and manipulating transaction data;

1) Downloading reports, statements of accounts or invoices; and
j) Generating ad hoc reports. (See: “MC” at page 153.)

e In addition to unique “ad hoc” reports, each Agency has the ability to select and
. receive from almost 20 different transaction management reports from each Bank
with the stroke of a computer key. (See: SmartPay On-Line Reporting, at Attachment
#3). :
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. Generating' a Report from existing agency data pursuant to a FOIA request is NOT
creating a document, to justify a non-favorable response by the agency.

(5) Agency Records and E-FOIA Amendments Requirements

o The credit card holders identity, and Complete business address, sought by FGI and
noted in #2 above, is clearly releasable under the FOIA. Most Agencies already post
~ the credit card holders information on their respective web site.

o The credit card transaction data, sought by FGI and noted in #2 above, is data that the
“Contractor-Bank” is required to collect, maintain and disseminate under the contract.
Where the electronic data may at times be stored or warehoused does not change the
fact that these are Govemment agency records. :

s E-FOIA Amendments settled, once and for all, that agency records maintained in
electronic format are subject to the FOIA. The Agency must provide us the records in
the format requested, including requests. for records in a particular electronic format,
if the record "is readily reproducible by the Acency in that form or format." (See 5
U.S.C. Sec. 552(a)(3)(B))

o The E-FOIA Amendments also require the Agency to make "reasonable efforts” to
search for records in electronic form or format. 5 U.S.C. Sec. 552(a)}(3XC). This

obligation may include using search software or doing some modsgst programming to
identify and retrieve FOIA requested records.

¢ Agency cannot demonstrate that production of the electronic records sought by FGI's
FOIA request would either significantly interfere with the operation of the Agency’s
automated information system, or otherwise impair Agency operation.

¢ Generating a Report from existing agency data pursuant to a FOIA request is
NOT creating a documeant, to justify a non-tavorable response by the agency.

o FGI is willing to raise the fee authorization limit for purpose of satisfying the
processing of records relevant to this FOIA request.



SmartPay Credit Card
- FOIA Request & Appeal

Page5of 5 .,

(6) Other Agencies Response

o FGI has filed a similar FOIA request with most other Federal agencies.

. GSA; administrator of the Government’s SmartPay Program was one of first
‘agencies to provide a favorable total response, producing the records as -
requested at “ § 0.0 “ cost to the requester.

e Many agencies have already responded to FGI's FOIA request by producing the
relevant credit card holder and transaction data. Other agencies have already
approved release of the requested data and are processing and preparing the data

for release.

¢ To date, pfocessing fees for this FOIA request range from “ $ 0.0 “ to * § 419.00",

In closing, I remain available to discuss both the issues and processin'g considerations
relevant to our FOIA request. I look forward to speaking with you.

Best Rega_rds,

Jeff Stachewicz, E_squire
FOIA Group, Inc.



FOIA Group, Inc
101 S. Whiting St. 16® Floor

Alexandria, VA 22304

703-461-3805

foia@foia.com
June 15, 2001
Mr. Todd Stevenson

- FOIA Officer .
US Consumer Product Safety Commission _ :
Washington DC 20207 ' : - Fax:301-504-0127
FOIA APPEAL

Dear Mr. Stevenson:
What is your Agency trying to hide? Who purchases what, from whom?

In April 2001, we sought to acquire government credit card transaction data relevant to

AGENCY personnel, pursuant to the Freedom of Information Act. The data is simply an
unting of what €3 are made by government . oyees with Qv ent

1ssued credit cards and public monies, -

Our FOIA request specifically excluded card holders and transaction data from Agency
personnel who are assigned to OCONUS, or in any sensitive, deployable agency unit.
The data we seek is clearly releasable under the FOIA, and is being provided to us
by all other Execative agencies with little difficulty. There is no rationale basis for the
agency to stall, and deny us access to this data,

As of tbday, we have been informed that the Agency has no intention of complying with
our FOIA request, but intends to issued a “no record” response or an incomplete partial
response which is unacceptable. The Agency is acting arbitrary and capricious in its’

decision to deny us access to this data. The public has # right to know where, and for

what public monies are being spent,

Therefore, pursuant to the Freedom of Information Act (“FOIA™) I hereby appeal the
denzal, or in the alternative the “constructive denial” of all information sought in our

April 2001 FOIA request. - '
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Mr. Todd Stevenson / FOIA Officer
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I respectfully request that you expedite this appeal wherefore we can seek the appropnate
remedy in District Court,
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FOIA Group, Inc
101 S. Whiting St 16" Floor
Alexandria, VA 22304
703-461-380%
foia@foia.com

- June 15, 2001

Mr. Todd. Stevenson

FOIA Officer .
US Consumer Product Safety Commission _ '
- Washington DC 20207 . Fax: 301-504-0127

FOIA APPEAL
Dear Mr. Stevenson:
What is your Agency trying to hide? Who purchasés what, from whom?

In April 2001, we sought to a.cq;iire government credit card transaction data relevant to
AGENCY personnel, pursuant to the Freedom of Information Act, The data is simply an

- accounting of what purchases are made by government emplovees with government

issued credit cards and public monies.

-Qur FOIA request specifically excluded card holders and Uansaétion data from Agency

personnei who are assigned to OCONUS, or in any sensitive, deployable agency unit.
The data we seek is clearly releasable under the FOIA, and is being provided to us
by all other Executive agencies with little difficulty. There is no rationale basis for the
agency to stall, and deny us access to this data.

As of today, we have been informed that the Agency has no intention of complying with
our FOIA request, but intends to issued a “no record™ response or an incomplete partial
response which is unacceptable. The Ageacy is acting arbitrary and capricious in its’
decision to deny us access 10 this data. The public has a right to know where. and for
what public monies are being spent. .

‘Therefore, pursuant to the Freedom of Information Act (“FOIA™) I hereby appeal the -

denial, or in the alternative the “constructive denial” of all information sought in our
April 2001 FOIA request.

TBOE~-LT-HML
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I respectfully request that you expedite this appeal wherefore we can seek the appropriate
" remedy in District Court.

eff Stachewicz
Counsel



Todd A. Slevensen

Acling Secretary and Freedom oi information Officer
" Freedam of Intarmation

Cffice of the Secratary

[ Granted 1050131,

Chron, 26)48/

U.S. CONSUMER PRODUCT SAFETY COMMISSION
“WASHINGTON, DC 20207

Tel: 301 504 0785
Fax: 301504 0127
Email: tslevenson @cpse.gov

June 4, 2001

Mr. Jeff Stachewicz, Counsel : O’
- FOIA Group, Inc. - ' . |

101 S. Whiting Street, 16th Fioor ' '
Alexandria, VA 22304

RE: FOIA §-1050131: Credit Card Holders

‘Dear Mr. Stachewicz:

This responds to your Freedom of Information Act request to the U. S. Consumer Product
Safety Commission (Commission).

We are informed by staff of the Commission’s Division of Financial Services that the
requested information is not available in the format requested (MS ACCESS or EXCELL).

We have enclosed a list of the credit card holders along with their address and telephone
numbers.

This completes the processing of your request. If you have quest1ons contact us by
fetter, telephone, e-mail or telefax

| Sincerely,

Todd A. Stevenson

Enclosure

CPSC Hotline: 1-800-838-CPSC(2772) # CPSC's Web Sile; http:/fwww.cpse.gov



‘Warren, Cynthia B.

From: : Hodge, Debbie P. -

Sent: Tuesday, May 29, 2001 12:01 PM
To: Stevenson, Todd A, :

Cc: Warren, Cynthia B.

Subject: ‘ FOIA 81050131

Todd,

| have reviewed the request under the subgect FOIA. ADFS is unabie to supply the infarmation requested In Mr.
~ Stachewicz letter, he states that he only wants the info in ms access or excel. | do not have the requested data available
in this format. - The only information avallabte in this format is the cardholders name.

Information is available in hard copy form. lt would take approx;mateiy 36 heurs to gull and cepy the information if requlred
to do so.

| will return the FOIA_ request to you witit a copy of this e-mail,

Let me know if you have any quéstions regérding this information.

Deborah Peebles Hodge

. Consumer Product Safety Commrss:on
301-504-0018 x1132

dhodge@cpsc.gov



FOIA Group, Inc
101 S. Whiting St. 16™ Floor
Alexandria, VA 22304
703-461-3805
S-{1- 0\ |

Apﬁl 24,2001
FOIA REQUEST

TO: F}-w’;ta @'Bﬁ{wjgw. | _ ‘ /%
Fax: ’36'\"50"1'011,‘] ' | /

Dear Sir/Madam:

Under the provisions of the Freedom of Information Act, and relevant agency regulations,
[ hereby request a copy of the following ltems:

(1) Annual repori(s) (most recent) showing the detailed purchaéing of the Smart Pay,
Impact, or other gov't credit card holders for your agency. =

* This report should include the credit card holders: . .
. a. name, agency, complete business address, telephone number, a description
_ of purchases by Merchant Code and SIC code, Merchant name and address,

?(47 : umber of charges, and tota] doljars,

*  We seek this information only in electronic format MS ACCESS or EXCHLL. LD _ L%

We seek the right to modify this FOLA Iequest as appropriate. [ agres to pay reasonable ¢
FOIA fees, however, please notfy me if these fees exceed $15.00. Thanks *

With kind regards;,

Z 2 -

e - ;/0{0/5/




U S CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON DC 20207

Vichae! . Solender , ~ : R ' . . L Tel (301) 5040880

ffica of the General Counsel

Senerat Counsel . - ‘. L o o .. Fax(301)5040463. .

. Email: cpsc-ge@epscsov
' September 14,2001

Mr JoshuaM Robmson S
J ackson W. Watts Law Offices

- 131 Morgan Street

Versallles, KY 40383

. Re: FOIA Appeal S1070113
' Dynacraft Shockzone Mountain Bxcycles
Comrmssmn Comphance Correctwe Action and Recall F ile RP010144

Dear Mr. Robmson

. By letter dated August 10; 2001, you appealed the demswn of the Comxmssmn sF reedom '

of Information (FOI) Officer to withhold information responsive to your Freedom of Information -
Act (FOIA) request. Under authority. delegated to me by the Commission, 16 C.F.R. § 1015.7,1
have reviewed your appeal and the responsive information. As explained below, I affirm the

. FOI Officer’s decision to withhold a portion of the information pursuant to FOIA Exemptmns 3,

5, and 7(A) 5U.S.C. §§552 (b)(3) (b)(S), and (b)(7)(A)

This letter (and the others you have received from Comm1ss1on staff to date) lay out the
legal reasons why some of the materials you are requestmﬂ that relate to unsafe products cannot
be released. We certainly understand your desire to receive the files promptly. However, no
matter how compellmff we may find the reasons you need the materials, we have a responsﬂmhty
to interpret in good faith and comply with the applicablé laws, spemﬁcally the FOIA and the
'Consumer Product Saféty Act (CPSA) As you know, these laws dictate what information we
can and cannot disclose. We recognize and respect the importance of giving the public access to
this type of information and seek to facilitate that access where possible. The remainder of this
letter is an explanation- of how we apply the laws to your request and the procedures we are
follong

I turn now to a more specific discussion of the legal reasons the. materials are being _
withheld. FOIA Exemption 3 provides for withholding information that is specifically exempted .
- - from disclosure by another statute. In applying FOIA Exemptlon 3 to the withheld information, I
- am relymg on sectmn 6(b)(1) of the CPSA. 15U.S.C. § 2053(b)(1) ‘ : ‘

-CPSC Holling; 1-800-638-CPSC(2772) % CPSC's Web Site: hitp://www.cpse.gov



Mr Joshua M. .Robi-ns_on

. September 14, 2001
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_. Section 6(b)(1) of the CPSA requires the Commission to take reasoniable eteps to assure
. that product-specific information is accurate and that its release would be fair in the ;
_circumstances and reasonably related to effectuating the purposes of the CPSA. We are

. _withholding six consumer product complaints pursuant to FOIA Exemption 3 relying on CPSA

~ section 6(b)(1). The regulation under that section requires the Commission to confirm the
-accuracy of the information where the manufacturer has been identified. See 16 C.F.R.

--§ 1101.32. Since the Comnnssmn is unable to confn'm the accuracy of thls information, [ must
- withhold 1t.-

E FOIA Exempnon 5 prov1des for the w1thhold1ng of certaln mter—acency and 1ntra-a°ency
documents and incorporates the deliberative process privilege.. This privilege protects advice,
- recommendations, and opinions that are-part of the deliberative, consultative, and decision-
making processes of the agency. - Although this privilege applies only to the opinions or -

.recommendations in a-document and not to factual information, facts are withheld here because

they are inextricably intertwined with the exempt portions. Exemption 5 also incorporates the
attorney work-product doctrine, which protects documents prepared by an attomey, or someone -
supervised by an attorney, in anticipation of litigation. The information being withheld pursuant

~ to FOIA Exemptlon 5 consists of 1 mtra—agency memoranda, attorneys’ noteés, Commission

engineering reports, and internal staff notes relating to these compliance matters. Each of these
documents was either prepared by or under the supervision of an attorney. in our compliance
office in anticipation of future litigation. They also constitute advice, recommendations, and
opinions-that are part.of the deliberative, consultative, and decision-making processes of the -

Commission. Please riote that Exemption 5 continues to apply after the Commission has decided '

a particular rnatter. The disclosure of deliberative-type documents at that time would have a
‘ chilling effect on the open exchange of views within the agency in ﬁlture matters.

FOIA Exemption 7(A) prowdes for the w1thhold1ng of investigatory Informatlon -

~ compiled for law enforcement purposes to the extent that the production of such information”

-~ could reasonably be expected to interfere with enforcement proceedings. The information being
withheld under this exemption is a part of an investigatory file. The Commission is conducting
this investigation to determine whether the company has violated any laws or regulations. The

_ relegse of any of this information prior to the conclusion of this. 1nvest1gat10n could reasonably .
be expected to interfere with these enforcement proceedings. The records being withheld under.
this exemption consist of intra-agency memoranda, attorneys’ notes, Commission engineering

. reports, and internal staff notes relating to these enforcement matters, as well as the E
correspondence between the company and the Commission.

—In resp_ensetothewcomentsm-your—appeal'”let-ter;“ourinvesﬁgationﬂ‘sfongoingrThiycase%~-'

remains open because the Commission is'conducting an investigation to determine whether the
company provided the required notice to the Comunission in a timely manner. See 15 U.S.C.
§ 2064. With respect to the consumer product complaints, the Commission is required to take .
. reasonable steps to assure the accuracy of information that it proposes to release to the public.

" The types of “reasonable steps” are listed in 16 C.F.R. § 1101.32. When consumers submit
complaints to the Commission, the Commission sends them forms requesting that they confirm
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. the mformatlon as acourate to the best of their knowledge and belief. We also send each

- submitter a franked return envelope for mailing back the conﬁrmatton ‘This process, Whlch 1S..
'voluntary on the part of the submitter, has been in place since 1983. The complaints being
withheld were sub_]ected to this process. However, because the submitters of these complamts o

| . did not respond to the Commission’s request for confirmation, and there is no practical way for

o us to follow up on their failure to do so due to the great volume of eomplamts recewed by thls

- agency, the Cornrmssmn rnay not dtsclose the complamts under the FOIA.

SRR - - With, respect to the remamder of your. comments I believe that the descnptlon of the i
- withheld information and the reasons for such mthholdmg, as expressed in this letter, meet'the
necessary requirements of the: FOIA. Moreover, as stated above, the Commission is- bound by

- the FOIA, as well as the CPSA concermng the dlsclosure of the requested mforrnatmn

_ I hope tlns letter gives you a blt more insi ght 1nto the ratmnale for our acuons We ,

_ welcome. your mterest in consumer safety and are grateful for your: efforts to draw attention to
- consumer issues. You have the right to seek Judmal rewew of th.ts demsmn as prowded by 5

L USCS 552(a)(4)(B) : e

Smcerely,

- m /z//c,

Michael S. Solender
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" LAW OFFICES

- 137 MORCGAN STREET :
T VERSBAILLES. KENTUCKY 40383

Bradily Slutskin =

Asscciate Attorney o o .' R ' | 8‘*9) 873-5827.
| - | | FAX (859)373-0620
- August 10. 2001 |
'FOIA APPEAL . -

General Counsel
- ATTN: Office of the Secretary, .
~ U.S. Consumer Product Safety Cmmmsswn ‘
Vva:,hmuton D C. ”0"07 '

RE: - FOIA Request 810701 13: Dvnavaft Shoc'(zone \/Iountam Blcvcles C orre::me Actioh or
Recall F:Ie RPOiOI-L—l —

 APPEAL of Failure to Disclt')se
Dear General _Counsel: ‘

- Thank you for vou attention to this matter and the records that were sent. However, I was
disappointed by vour failure to disclose Corrective Action or Recall File RP)10144, Dynacraft
Industries, Inc. You cited Exemptions 3 and 7( A of the Act for your demial. Specifically, vou

- said that the disclosure of these records was “contrary o the puohc 1nterest ReSpef‘trullv I
- disagres.

. The product in question was recalled April 24, 2001. It is now 4 months fater. Much if .
~ not all of the “recommendations. opinions, suggestions and analvses” concerning the recall Had
alreadv been made by the recall date in April. It is hard to imaginie that a product would be .
recalled before the dehberauve process had been completea

Set.ond the recall rzoﬁc‘_ itself cites the fact that as nf April. Dynacraft had already
received 33 reports of ‘product faiiures, resulting in 32 injuries. The longer your agency takes to
reveal information to the public by way of these FOIA disclosures, the more people get injured. -

* Third. the product in question was sold exclusively at Wal-Mart. Wal-Mart is notorious
‘for abusing the discovery process in the civil litigation arena. Wal-Mart fights tooth and naii to
. keep from disclosing other similar incidents of product failures. The Dynacratt bicycle wiil.
- cerizinly be no exception. When 1 visited Wal-Mart,  found the recail notice posted in an

‘obscure location at the lay away desk. far from the blL}iClEb or any other area when a c.oncc.med
- consumer might be able to see the notice. . \

[ have no doubt based on the1r past rez.ords that Wal-\flart will Lontmue to fail to. :ntorrn
- its customners about unsafe products. For Wal-Mar, it is blmplv about making a profit. It isup'to
- you to keep the public informed and safe! Without the protection and coopetarion ot the federai
sovernment. specitically the CPSC. 1nd1v1duals have little if any mformanon by which to keep
them and their children safe.



_ In contrast to Wal Man your agency works for the pubhc at large: Your Job is 7201 to
protect the manufacturer of defective products from the public learning the details of their

product defects. I realize that it’s a cooperative process when a product 1s recalled. You

" explained this'in your letter to me. However. I cannot. in good faiti. accept the reasons you gave

for talhnu to disclose the complete Correctlve Action or Recall file RPOI 0144, N .

For exaxnple you said that dlbcfosure at. thlb point may * unpalr the trank e‘(chauwe of
~ views with respect to such matters | aszc Impalr the trank exchange of v1ews between who?

. ~ Your secrecy cleariy does not enhance the. trank e'«:hange ot views in the pubhc a lartre

 The pubhc has a_right to know the details concerning defective products. If you made this
information fully public. mothers could tell other mothers who could tell other mothers that th1s '
bicycle is unsafe. But by keeping vour files secret. vou exacerbate the probiem because no‘one
has any information to e‘{chance in the first § piace -

‘ The other reason vou gave was. that complete disclosure may d1sclose the lrovemme-n
 basis for pursing this matter. This explanation is somewhat disingenuous. The basis for, pursumo
this marter is clearly disclosed by the fact that a recall occurred! In-other words. the
gover_mnent s basxs 18 _t_hat these products are unsate and peooie are getting mjure.i..

- If the ultimate goal of the mvesncanon is to keep people safe, d1scIosure at thls time wiil
- not hinder vour goal, it will help fulfill it. Disclosing to the public the details of the recall will
allow more informed product purchasmo decisions i in the future. Using e*{emptzons 10 keep
.mfonnanon trom consumers in the name. of furthering law enforcement will not.

. In fact, from what vou told me. YOUr agency does not seem to be doing much law

: -'entorc ment in this case at all. For e\:ample in response to my request. you said “the. _
‘Commission does not have the resources to.seek conﬁrmanon of the complaints and incidents -
where.a consumer has not responded 1o our request for connrmauon ‘of the informarion.” '

_ Why hasn't your any"of ydur tech‘ni'cal 'o‘r'legai staff, who are busy writing

- recommendations, suggestions, memeranda, and the like to one another and to the manufacturer,
confirmed these six complaints? Moreover, your explanation aiso begs the question: Did vou
ever coniirm the 33 reports to Dynacraft cited in the Recall notice? It is hard to understand whya -
Federal investigator would not conﬁrm'.actual injuries as an integral part of their investigation.

In any event, please let this letter serve as my APPEAL pursuant to 16 CFR § 1013 7of
the raﬂure to disclose Corrective Action or Recall file RPO10144. Dvnacraft Industnes. Inc. In
addition, this letter shall serve as a continuing request to disclose said file as soon as the case is*

- closed. Since [ have no way of knowing exactly when vou wiil close the file. I am making this 7

~_continuing request. If. however. there is some way you can notify me that the file is closed. I

- would giadly resubmit my request at that time. [ apprecmte your waiver of the $90 00 cost LO[' -
processnn(Jr this reques: Co

Smcereiv . /" .
/,.) ‘x I..J- \‘ Q(»/\‘
Joshu&, M. Robmson : o S

CC:  Todd Stevenson,_- :



U S. CONSUMER PRODUCT SAFEIY COMMISSION
WASHINGTON DC 20207 |

oddA Stevenson ‘ S TN Tel: 01-504-0785X1229
wcting Secretary and Freedom of Informatlon Off‘ foer . . . : N s L Fax: 301-504-0127 -
ffice of the Secre!ary _ . S S e ' _/_ - i | ‘

o rays,2001 . /\
MATL L -/

Joshua M. Robinson:
- 848 Laurel Hill Road .
 Lexington, KY 40504

Re: FOIA Reouest 810701 13 Dvnac'aﬁ Snoc‘czone \/Iountam Blcvcles f Comvlamts R potted

Dear Mr. Roblnson

Thank you for, your Freedom of Informatlon Act (FOIA) request see‘cmc 1nfonnat10n
from the U.S. Consumer Product Safety Commission (Commission). The records from the
~ Commission files responsive to your request have been processed and copies of the releasable
responsive records are enclosed. The enclosed records are two product complaints and reported N
incidents that were submitted to the Commission by consumers and others. The consumers or
submifters have confirmed the’ accuracy of the information in the complaints and reported
incidents. The Commission has neither investigated the incidents nor conducted or obtained any
“‘evaluations of the products that corroborate the substance of the information contalned in the
complaints and reported incidents. In the complaints and reported mcxdents we have removed -
the 1dent1t1es of the complamants at thexr request :

_ We must W1thhold other records responsive to your request specifically, the records
from the Commission's. Office of Compliance’s active law enforcement investigatory file, -
Corrective Action of Recall File RP010144, Dynacraft Industries, Inc., pursuant to the FOIA
Exemptions 5 and 7(A), 5 U.S.C. §§ 552(b)(5) and (b)(7)(A). Exemption 5 provides for ihe
withholding from disclosure of i mter—ageqcy and mtra-aoency memoranda which would not be
available by law to a party other than an agency in 11t1gatlon with the agency. Exemption 7(A) .

Email: tstevenson@epsc.gov

“provides for the withholding From disclosire fecords or nformation compiled for [aw
enforcement purposes, to the extent that the proc_lucuon of such law enforcement records or
information COuld reasouably be expected to interfere with e'iforcement proceedings.

. ‘The records being withheld consist of internal staff’ memoranda, notes and
correspondence containing recommendations, opinions, suggestions and analyses of the
Commission's technical and legal staffs. The records constitute both pre-decisional and

-

: CPSC Hotfine: 1-800-838-CPSC(2772) % CPSC's Web Site: ht’tp:/!www.'cpsc.goi."
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deliberative discussion that clearly falls within the attorney—chent and attorney—work product
privileges. Any factual materials in the records not covered by some other exemption are
ineXmricably intertwined with exempt materials or the disclosure of the factual materials would -
- itself expose the deliberative process. We have: determined that the disclosure of these certain
law enforcement investigatory records responsive to your. request would be contrary to the public

. interest. Tt would not be in the public interest to disclose these materials because disclosure -

“would (1) impair the. frank exchange of views necessary with respect to such matters, and (2)
‘prematirely reveal information used in the investigation, thereby interfering with this and othe'
,matters by dlsclosmg the crovemment’s basis for pursmno thls matter

The other reeordsfrom the Comzmsswn ﬁles responsive to your réquest reldte to six:
product complaints and reported incidents that thé Commission has obtained from COnSHumers,
attorneys for consumers and others. The Commission has not received confirmation of the -
accuracy of the information in the comnlamts and reported incidents. Pursuant to Exeniption 3
of the FOIA, 5 U.S.C. § 552(b)(3) and section 6(b)(1).of the Consumer Product Safety Act
(CPSA), 15U.S.C. § 2055(b)(1), and our regulations, 16 C.F.R. § 1101.32, we must w1thh01d the -
unconﬁrmed product complamts and. reported incidents. ' '

FOIA E‘{emnnon 3 prov1des for the w1thhold1n<r' from disclosure of matters that are
specifically exempted from disclosure by another statute. In applymcr FOILA Exemption 3, we
are relying on section 6(b)(1) of the CPSA. That section prohibits the Commission from o
disclosing information about a consumer pr_oduct that identifies a manufacturer or private labéler
~ uniess the Commission has taken "reasonable stéps" to assure that the information is accurate,
. that disclosure is fair in the circumstances, and that disclosure will be reasonfably relatedto =
‘effectuating the purposes of the laws that the Commission administers. See Conumission
reoulauon, 16 C.FR.§ 1101.32. The Comnnssxon s-policy is to withhold each consumer
compiaint-and reported incident unless: (1) the Commission has conducted an investigation of
the compiaint and reported incident, and the investigation corroborates the substance of the .
complaint 4nd reported incident; (2) the Comrmssmn has conducted or obtained a technical, -
 scientific, or other evaluation of the product that is the subJ ect of the complamt and reported
- incident, and evaluation corroborates the substance of the information contained in the complamt
“and *eportea incident; or (3) the consumer or person reporting or submitting the 1nc1dent _
confirms the accuracy of the information. The Commission did not take any of these steps with -
- regard to these certain consumer complamts and reported incidents responsive to your request. -
While it has been Comumission practice since June 1983 to seek confirmation of incoming
consumer complaints and incidents, the Commission does not have the resources to seek °

_ confirmation of the complaints and incidenis where a consumer has not resnonded to our request
- for conﬁrmatlon of the information. : ‘
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-

. You will note that i the documents- dlsclesed mformatmn that could 1dent1fy
- injured parties and persons treating them has been deleted, becaiise section 25(c) of the
- CPSA, 15U.S.C. § 2074(c)(1), prohlblts such disclosures w1thout the consent of those
* individuals. In some cases the pames have denied consent. or consent has not otherw15e been

'- . Vobtamed

Accordxng to the Cormmssmns FOIA reoulanons at 16 C.F.R. § 1015 7 @ parﬂal _

‘ demal of access to records may be appealed within tl'urty (30) days of your receipt of this letter
by writing to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary, U.S. Consumer .
Product Safety Commlsszon, Washmoron, D.C. ”0707 : :

_ ‘ The mformahon ﬁom the file RPOIOI-L«!» Dynac'-aﬁ, may be sub;ect to- dJsclosure once’

the case is closed. You may want to resubmit your request in a few months. Processing this
request, performing the file searches and reviewing the information, cost the Commlssmn
$60.00. In tlus msrance we have decided to waive all of the charges.. '

- Smcerely,

o T_odd A, SteireﬁSon

Enclosures -

-

e
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From. : (./ - Jacksonwwatts @aol.com _ : . : _

Sent:. ~ Monday, July 16, 2001 1:28 PM. : B _ oy

To: . - clearinghouse @cpsc.gov - _ o R o ~C:;,*p
Ce: - . deriborex@hotmail.com B - \ -
Sub;ect - ._(n_o sub;‘fec‘t)‘ | . N _ o | >/

Plgase respond-to scriborex@hotmail:ccm.

I am raguesting. any -and all. J.m.ormatlon ycu have abot.l: a blcycle made bv

DYNACRAFT, Inc. called the "Next Shockzone." - /Z- ol Z”_
T am Da::t:.cu_la*-lv interestsd in DTOOISHS With Taulty’ weld::.ng and/or metaT
 failure, but I need all lnLormalgon you have -about. the product generally.

My name is--g‘..o‘shu.a_ M. 'Robrxsorﬁ and my -na;:.lm.g address is 848 Laursl’ h..ll Rcad
- Lexington, Xy 40504. My pnore umbe* is 859- 2:8 1929% or 859 3i2- 0330. Jf: (L_,

Thank vou in acivance.;.cr this 1'*91:)

5

.5‘os‘h'-Ro'bin_son" - - : ST

P - | = /—-‘;/“ : t ":_H' l/
i, \“ } / \ JJ ) ) y - ‘\'::
\V/ ’ ! (ﬂx./’- i N ' N
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U S. ConmmerProduct Safety Corrmssnon
Memorandum

To Miéhael S Soiender- General Cuunsel
Through Alan Shakin, Assistant General Counsel
From: Todd A Stevenson FOI Ofﬁcer Ofﬁce of the Secretary

Date: August 23,2001

- Re: FOIA Appeal $1070113 Robmson / Watts Seekmg ACthB Comphance Flle on
Dynacraft Shockzone Mountam Blcycles and Unconﬁrmed Complamts o

The FOIA Appeal dated August 10, 2001, of our denial dated July 25 o
attached was received in the Office of the Secretary on August 16. Mr. Robinson is
appealing the withholding of an active Comphance/ngatmn file on Dynacraft .

- Shockzone Mountain Bicycles RP 010144 pursuant to FOIA Exemptions Ex 5 and
7¢A)-and unconfirmed complaints applying Exemptlon 3 and CPSA 6(b)(1).

Att -hed are the correspondence, and our processing notes. Contact Mike Gidding
X1344, - Should you need to discuss the materials or our processmg, please see or
callm "X1239

- Date of Appeal: 8/10/01
) Recelved in OS: 8/ 16/01
Cime Limit ' : , '
cision: Friday September 14, 2

At e

e
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© LAWOFFICES
131 MORGAN STREET |
VERSAILLES KENTUCKY. 40383

Brad!y Siutskm

. AssomateAttomeS/ I o " . T - . | (859) 573'-65'3‘2?;“
\ - - ' FAX (859) 873-0820
- . August:10, 2001 -
' "‘FOIA APPEAL
' 'General Counsel

- ATTN: Office of the Secretary, o :
U.S. Consumer Product Safety Commrssron
: “Washmgton, D.C. 20207 -

 RE: FOIA Request 810701 13: Dvnacraft Shockzone Mountarn B1cvcles Correctlve Actron Or |
Recall File RP010144 ‘ ,

APPEAL of Failure tot-Dlsc-lose :
Deé‘r General Courisel" L |

Thank you for you attentlon to this matter and the records that were sent. However 1 was
. drsappomted by your failure to disclose Corrective Action or Recall File RP010144, Dynacraft -
- Industries, Inc: You cited Exemptions 5 and 7(A) of the Act for your denial. Specifically, you
sdid that the disclosure of these records was “contrary to the public interest.” Respectfully,
- disagree. _

“The product in questron was recalled Aprtl 24, 2001 It is now 4 months later. Much if
‘not all of the “recommendatrons, opinions, suggestions and analyses™ concerning the recall had
already been made by the recall date in April. It is hard to imagine that a product would be

- recalled before the deliberative process had been completed ,

Second the recall notice itself cites the fact that as of Apn Dvnacraft had already
received 33 reports of product failures, resulting in 32 injuries. The longer your agency takes to
' reveal mformatlon to the pubhc by way of these FOIA d1sclosures the'more people get injured.

' Thrrd the product in questlon was sold exclusrvely at Wal-Mart. Wal-Mart is notorlous
_ for abusing the discovery process in the civil litigation arena. Wal-Mart fights tooth and nail to
keep from disclosing other similar incidents of product failures. The Dynacraft bicycle will
certainly be no exception, When_ I visited Wal-Mart, I found the recall notice posted inan._ .

.- obscure location at the lay away desk, far from the bicycles or any other area when a concerned
.. consumer mrght be able to see the nottce : :

o I ha.ve no doubt based on the1r past records that ‘Wal-Mart wﬂl continue to fail to inform
* - its customers about unsafe products. For Wal- Mart, it is simply about making a profit. Itisup to - -
- you to keep the public informed and safe! Without the protection and cooperation of the federal
- government, specifically the CPSC, mdlvrduals have 11tt1e if any mformatron by which to keep
them and thetr children safe. _



. In contrast to Wal-Mart your agency works for the public at Iarge Your job is not to
protect the manufacturer of defective products from the public learning the details of their
product defects. I realize that it’s a cooperative process when a product is recalled. You
explained this in your letter to me. However, I cannot, in good faith, accept the reasons you gave
for failing to disclose the complete Correctlve Actlon or Recall file RP010144 o

- For example you. sa1d that dlsclosure at this point may “impair the frank exchange of
V1ews with respect to such matters ” I ask: Impair the frank exchange of views between who'?

Your secrecy ciearly does not enhance the frank exchange of views in the pubhc a large

. The public has a right to know the details concerning defective products. If you made this -

information fully public, mothers could tell other mothers who could tell other mothers that th1s

- bicycle is unsafe. But by keeping your files secret,  you exacerbate the problem because no one

~ has-any mformatmn to exchange in the first place

The other reason- you gave was that complete d1sclosure may dlsclose the govemment s |

. basis for pursmg this matter. This explanation is somewhat disingenuous. The basis for pursumg o

this matter is clearly dxscIosed by the fact that a recall occurred! In other words, the - R

" N ,_government S basas 18 that these. products are unsafe and people are getting 1njured

g If the ulnmate croal of the mvestzgatlon is to keep people safe, dxsclosu:re at thJS nme wﬂl .
- not hinder your goal, it will help fulfill it. Disclosing to the public the details of the recall will
~ allow more informed product purchasing decisions in the future. ‘Using exemptions to keep- =
mformanon from consumers in the name of furthermg law enforcement will not.

Tn fact, from what you told me, your agency does not seem 1o be' d_omg much law
-enforcement in this case at all. For example, in response to my request, you said “the ‘
. Commission does not have the resources to seek confirmation of the complaints and incidents

where a consumer has not responded to our request for conﬁrmat1on of the information.”

Why hasn t your any of your techmcal or 1ega1 staff, who are busy Wntmg
recommendations, suggestions, memoranda, and the like to one another. and to the manufacturer,
- confirmed these six complamts? ‘Moreover, your explanation also begs the question: Did you
ever confirm the 33 reports to Dynacra.ﬁ cited in the Recall notice? It is hard to understand why a
Federal investigator would not confirm actual injuries a3 an mtegral part of their investigation.

In any event, please let this letter serve as my APPEAL pursuant to 16 CFR § 1015 7 of
- the failure to disclose Corrective Action or Recall file RP010144, Dynacraft Industries, Inc. In

* addition, this letter shall serve as a contmumg request to disclose said file as soon as the case is

closed. Since I have no way of knowing exactly when you will close the file, I am making this -
contmumg request. If, however, there is some way you can notify me that the file is.closed, I

would cdadly resubmit my request at that time. I apprec1ate your waiver of the $90.00 cost for
- processing thzs request. ' : C -

- CC: " Todd Stevenson



! (7117

U. S CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

 Tel: 301-504-0785X1239
Fax:-301-504-0127 -
Email: tstevenson@c;psc_.gov-

Todd A Stevenson o :
Acting Secretary and Freadom of Information Off‘ cer v
Offi ice of the Secretaqf C

R | © July 25,2001
Joshua M. Robinson
848 Laurel Hill Road
Lexington, K'Y 40504

Dear Mr. Robinson: '

~+ Thank you for your Freedom of Information Act (FOIA) request seeking information
from the US. Consumer Product Safety Commission (Commission). The records from the
~ Commission files responsive to your request have been processed and copies of the releasable
responsive records are enclosed. The enclosed records are two product complaints and reported
-+ incidents that were submitted to the Commission by consumers and others.  The consumers or
- submitters have confirmed the accuracy of the information in the complamts and reported
incidents. The Commission has neither investigated the incidents nor conducted or obtained any
evaluations of the products that corroborate the substance of the information contained in the
complalnts and reported incidents. In the complaints and reported 1ncrdents we have removed
the identities of the complamants at their request

We must wrthhold other records responsive to your request, spec:lﬁcally, the records
'~ from the Commission's Office of Compliance’s active law enforcement investigatory file;
Corrective Action or Récall File RP010144, Dynacraft Industries, Inc., pursuant to the FOIA
Exemptions 5 and 7(A), 5 U.S.C.§§ 552(b)(5) and (b)(7)(A). Exemption 5 provides for the ‘
withholding from disclosure of inter-agency and intra-agency memoranda which would not be -
available by law to a party other than an agency in litigation with the agency. Exemptlon 7(A)

provides for the Wrthholdmg from disclosure records or information compiled for Iaw .
enforcement purposes, to the extent that the production of such law enforcement records or’
‘ mformauon could: reasonably be expected to mterfere with enforcement proceedmgs o

The records being withtheld consist of internal staff memoranda, notes and '

correspondence containing recommendations, opinions, suggestions and analyses of the -
Commission's technical and legal staffs. The records constitute both pre-decisional and

CPSC Hotline: 1-800-638-CPSC(2772) % CPSC's Web Site: hitp:/fwww.cpsc.gov
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deliberative discussion that clearly falls w1thm the attorney-clierit and attorney-work product :
privileges. Any factual materials in the records not covered by some other exemption are
inextricably intertwined with exempt materials or the disclosure of the factual materials would
itself expose the deliberative process. We have determined that the disclosure of these certain -
law enforcement investigatory records responswe to your request would be contrary to the public
interest. It would not be in the public interest to disclose these materials because disclosure -
would (1) impair the ﬁ'ank exchange of views necessary with respect to such matters, and (2)
prematurely reveal information used in the. mvesngatlon, thereby mterfermg with this and other
miatters by dlsclosmg the government’s basis for pursuing this matter '

The other records from the Commmsmn ﬁles responsive to your request relate to six
product complaints and reported incidents that the Commission has obtained from consumers, =
attorneys for consumers and others. The Commission has not received confirmation of the
accuracy of the information in the complaints and reported incidents. Pursuant to Exemption 3
of the FOIA, 5 U.8.C. § 552(b)(3) and section 6(b)(1) of the Consumer Product Safety Act =~
- {CPSA), 15 U.S.C. § 2055(b)(1), and our regulations, 16 C.F.R. § 1101.32, we must withhold the.

' unconfumed product compla.mts and reported incidents. '

FOIA Exemption 3 prowdes for the w1thholdmg from: dlsclosure of matters that are

spe01fica11y exempted from disclosure by another statute. In applying FOIA Exemption 3, we
are relying on section 6(b)(1) of the CPSA. That section prohibits the Commission from
disclosing information about a consumer product that identifies a manufacturer or private labeler
unless the Commission has taken "reasonable steps" to assure that the information is accurate, -
that disclosure is fair in the circumstances, and that disclosure will be reasonably related to
effectuating the purposes of the laws that the Commission administers. See Commission
- regulation, 16 C.F.R. § 1101.32. The Commission's policy is to withhold each consumer
. complaint and reported incident unless: (1) the Commission has conducted an investigation of .

" the complaint and reported incident, and the investigation corroborates the substance of the |
complaint and reported incident; (2) the Commission has conducted or obtained a technical,
- scientific, or other evaluation of the product that is the subject of the complaint and reported
incident, and evaluation corroborates the substance of the information contained in the complaint

- and reported incident; or(3) the consumer or person reporting or submitting the incident
confirms the accuracy of the information. The Commission did not take any of these steps with
regard to these certain consumer complaints and reported incidents responsive to your request.
- While it has been Commission practice since June 1983 to seek confirmation of incoming
consumer complaints and incidents, the Commission does not have the resources to seek
‘confirmation of the complaints and incidents where a consumer has not responded to our request

for conhrmatlon of the nformation.
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. You will note that in the documents dlsclosed mfonnatmn that. could 1dent1fy
m}ured parties and persons treating them has been deleted, because section 25(c) of the
CPSA, 15US.C. § 2074(0)(1) prohibits such disclosures without the consent of those
© individuals. In some cases the parties have demed consent of consent has not otherwise been :
obtamed :

E Accordmgto the Com:mssmn s FOIA regulatxons at 16 CFR.§1015.7,a partxal
denial of access to records may be appealed within thirty (30) days of your receipt of this letter
‘by writing to:. FOIA APPEAL, General Counsel, ATTN Office of the’ Secretary, U.S. Consumer -
Product Safety Cexmmssmn, Washmgton D C. 20207

The information from the file RP010144 Dynaeraﬁ, may be subJect to dlsclosure once
. the case is closed.: You may want to resubmit your request. in a few months. Processing this

* request, performing the file searches and rewewmg the information, cost the Commission -

$90. 00 In this mstance, we have dec1ded to waive all of the charges

' Smcerely, ‘

'Todd A. Stevenson

" Enclosures
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.’
From; (./ Jacksonwwatts@aoi com

Sent: __ Monday, July-16, 2001 1:28 PM. : . ' -{fp -
To: ‘ S clearinghouse @cpsc. gov ' ‘ ) : g
Ce:- o scriborex @hotmail.com. ‘ : : : IR Q
-Sub;ect' - . (no subject) _ o ‘ - o - >/ <

: ‘Pl'eas:-;'e' respond to scriborex@hotmail. com’

T am request:.ng any and all information. you have about a b:l.cycle made by

DYNACRAFT, Inc. called the "Next Shockzone." /Z o 2__,_
I am particularly lnterestemamulty welding and/or metal :
fa:.lure, but I need all informaiton you have. about the product generally.
" My name is Joshua M. Roblnson and my ma:.l:.ng address is 848 Laurel Hill Road
Lex1ngton. Ry, 40504. My phone number is 8%5%-278-1929 or 859 312-0580. (:,,,

.Thank you in advance for this help.

“Josh Robinson




U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON DC 20207 '

Michael S. Solender. . . I : o _ , o “Tel: (301) 504-0580-

Gereral Counsel: -~ . - ' ' : T I oo, Fax(301) 5040003

‘ _ . " Email: cpscge@epsc.aoy
Cffice-of the General Counse! . - T . ‘ng .

September 26, 2001

_ Brian C. Williams, Esq. = .~ -
~ Kasdorf; Lewis & Swietlik, S.C.
1551 South 108th Street
P.O.Box 44200 = .
_ ’\/Illwaukee “WI 53214- 7200 -

,Re FOIA Appeal $1070106: Marco Manufacturing ‘_
Decorative Gas F 1rep1aces Comphance File CA980016

Dear Mr W1111ams

By letter dated September 5, 2001, you appealed the decision of the Commission®s
Freedom of Information (FOI) Officer to withhold information responsive to your Freedom of -
Information Act (FOIA) request. Under authority delegated to me by the Comumission, 16 C.F.R.
§ 1015.7, I have reviewed your appeal and this information. The responsive information in

‘ Comphance File CA980016 is no longer an open file. Accordingly, the FOI Officer has
reconsidered his. decision. While we must continue to withhold that information, as explained
‘below, it may be released in the future. To pursue the disclosure of this information, you do not
need to take any additional actmn as explalned below,

F OIA Exemption 3 prc;VIdes for w1thhold1ng mformation-t-hat 1s specifically exempted-
. from disclosure by another statute. In applying FOIA Exemption 3 to the withheld information, I
~ am relying on sections 6(a)(2) and (b)(1) of the Consumer Product Safety Act. 15US.C. 7
§§ 2055 (a)(2) and (b)(1). -Both of these sections require the Commission to give the - ]
. manufacturer an opportunity to comment on the disclosure of product-specific information . .~
before it can be released. This has not occurred vet because the responsive information was a
‘part of an open compliance file that was fiot subject to disclosure at that time. Now that it has

CPSC Hoﬂinez 1-800-838-CPSC{2772) + CPSC's Web Site: hitp:/iwww.cpsc.gov

been ‘closed, the FOI Officer will send it to the manufacturer for comment. N SO
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_ Once the mformatmn has been fully processed if we dec1de to dlsclose it, we will 01ve

- the company a 10-day not1ce as required by 15 U.S.C. §§ 2055(a)(5) and (b)(2). Then, ifa court

does not prohlbzt dlsclosure (within the 10-day penod) we will send you the mformatlon

: In the meantime, 1f you do not Wlsh to wait for the complenon of th1s process, you have
. the nght to-seek Judlclal review of this dec1S1on as prov1ded bys US.C§5 52(a)(4)(B)

: PIease note that the FOI Officer’ s August 2, 2001 letter aiso refened to Comphance File
o CAOOOOO5 He now reahzes that that ﬁle is not responswe to your FOIA request

Smcerely, ;

/L/’f / -
Michael S. Solendeir
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KASDORF LEWIS & SWIETLIK S.C.
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| IoHN M SWELY T A OVERNIGHT MAIL T o mens

BRIAN C, WiLLiams

FOIA APPEAL General Counsel - : ' '
Attn: Office of the Secretary, US. Consumer Product Safety Comm1ssron
+ 4330 East West Highway, Room 502
‘Bethesda, MD 20814 :
Re: Marca Manufacturmg CCTDecomtzve Gas Fireplaces
File Nos: CA980016 and CA000005 ‘ '
State Farm Fire and Casualty Co. v. Jeﬂy s Fzreplaces LLC et al
Case No: 99-CV-267
Our File No: 208728

Dear Sir or Madam:

" Please accept this letter as olr ﬁrm s request to appeal the demsron of the US Consurner Product

~ Safety Commission, i regard to the above captioned matter, as stated in your letter of August 2,

2001 and received in this office on August 9, 2001. A copy of said letter is enclosed for your
~review. The information sought relates to the safety recall of one of Marco Manufacturing’s

fireplaces. A copy of the “Vohumtary Corrective Action Plans Under Section: 15 of the Consumer

Product Safety Act” is enclosed for your reference.

. A letter from the- Consumer Preducts Safety Commrssron sent in relation to the product recall

cites 20 fires associated with this product. Records relating to these fires and communications
between the CPSC and Marco Manufacturmg are the records being sought. ‘We are not seekmg'
interoffice memorandum from the CPSC or a related agency. As such, it is our opinion that the

... exemption stated in_your ‘denjal_letter_does not_apply. -Additionally,_ Marco_Manufacturing ,.____

apparently voluntarily compliéd with the product recall in 1998, so there is no conflict with the
law enforcement exemption. Further, the recall appears to have ‘been completed, so. there is not
" an ongoing investigation necessitating nondisclosure. 'If the only hindrance to obtaining these _
- records.is the possible trade secrets disclosure, please advise and a confidentiality agreement can
be authored. '



KASDORF LEWIS & SWIETLIK S.C.

Attorneys at Law

September 5 2001
Page 2

There is cutrently pending litigation involving Marco Manufacturing involving the recalled
prodict, the above case pending in Dodge County, Wisconsin. Marco has thus far failed to
provide responses to' discovery requests regarding the recall or the 20 fires mentioned in the
“Urgent Safety Recall” letter. . In fact, Marco has claimed on the court record to be aware of only
7 fires relating to the subject product. Clearly, this is not the case, given the letters sent out as
-required by this recall. Marco has refused to disclose any information regarding the recall and
‘the decision to commence it. The information in your files- may be the only source for this
~ information, thus assisting greatly in the prosecutmn of that case.

. Enclosed w1th this letter, please find a Subpoena Duces Tecum Tequesting Comm1ssmn Office .

- of Comphance files: CA980016 and CA000005. We are enclosmg this subpoena-as a formality,

‘should it be necessary by the Commission’s procedures. If it is necéssary to redact some parts
" of the file pursuant to statute, please advise. However, we ask that you prowde to us-as soon as
possible the information not subj ect to exemption.

Very truly yours,

Brian C. Wiﬁiams

BCW/ms
Enclosures




WASHINGTON, DC 20207

Todd A. Stevenson B - ' ' .  Tel: 301-504-0785%1239 .

Acting Secretary and Freedom of Information Officer S : S . o *. Fax: 301-504:0127
_Ofﬁce of the Secretlary. - ' o o S R Em‘ai!:"tstevenson@cpsc.gov :
| | ~ August2,2001 o -
| SmRMAL BEApe
. Thomas C. Winiecki . T _ S . T '
- Kasdore, Lewis & Swietlik S ' Al 1Y 2003
. 1551 South 108% Street. * - I PN
PO BOX 44200 - o LB REERF

Milwaukee, WT 53214-7200

Dear Mr. Winiecki:

: Thank you for your Freedom of Information Act (FOIA) request to the U.S. Consumer
~. Product Safety Commission (Commission). We must withhold all of the records from the _
Commission's Office of Compliance’s active litigation and law enforcement investigatory file

- referenced above, pursuant to the FOIA Exemptions 5 and 7(A), 5 U.S.C. §§ 552(b)(5) and.
~ (b)(7)(A). Exemption 5 provides for the withholding from disclosure of inter-agency and
~ intra-agency memoranda which would not be available by law to a party other than an agency in
litigation with the agency. Exemption 7(A) provides. for the withholding from disclosure records
or information compiled for law enforcement purposes, to the extent that the production of such
law enforcement records or information could reasonably be expected to interfere with'
enforcement proceedings. ' " ”

: - The records being withheld consist of internal staff memoranda and correspondence
containing recommendations, opinions, suggestions and analyses of the Commissien's technical
-and legal staffs. The records constitute both pre-decisional and deliberative discussion‘that
———clearly falls-within-the attorney=client and-attorney-work product privileges:—Any facmai*'*" e
materials in the records not covered by some other exemption are inextricably intertwined with '
exempt materials or the disclosure of the factual materials would itself expose the deliberative
-process. We have determined that the disclosure of these certain law enforcement investigatory
, Tecords responsive to your request would be contrary to the public interest. It would not be in
the public interest to disclose these materials because disclosure would (1) impair the frank
“exchange of views necessary with respect to such matters, and (2) prematurely reveal

CPSC Hotline: 1-800-638-CPSC{2772) % CPSC's Web Site: hito:/fwmww.cpsc.gov



Thomas C. Winiecki
Kasdore, Lewis & Smeﬂ}k
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information used in the mvesngatlon thereby interfering w1th thls and other matters by ‘.
dlsclosmg the government's ba31s for pursuing this matter. ‘

The files also contains proprietary and confidential information submitted Ey the

- company, manufacturer monthly progress reports, that we must withhold pursuant to Exemptions

3 and 4 of the FOIA, 5U.S.C. §§ 552(b)(3) and (b)(4), and section 6(2)(2) of the Consumer

. Product Safety Act (CPSA), 15 U.S.C. § 2055(a)(2). Section 6(a)(2) prohibits the Commlssmn )
~ from disclosing information that is exempt from disclosure under Exemption 4 of the FOIA.
That exemption protects trade secrets and confidential commercial information dlrectly related to-
a firm's business that the firm has not made public and whose disclosure could give a substantial

. commerc1a1 advantage to a competltor

o Accordmcr to the Comm1531on ] regulatlons unplementmg the FOIA at - )
16 CFR. § 1015.7, a denial of access to records maybe appealed to the General Counsel of the
Commission within thirty (30) days of your. receIpt of this letter. An appeal must be in writing
- and addressed to: FOIA APPEAIL, General Counsel, ATTN: Office of the Secretary, :
. U.S. Consumer Product Safety Comrmssmn Washington, D.C. 20207.

, The file information may be subject to disclosure once the case is closed. You may
. want to resubmit your request in a few months. Processing this request, performing the file

searches and reviewing the information, cost the Comm1351on $60.00. In this mstance, we have
: declded to waive all of the charges

- ToddA Stevenson




Pég,e 5
CA980016

Voluntary Correctwe Action Plans Under Section 15

of the Consumer Product Safety Act and
Section 15 of the Federal Hazardous Substances Act

. The following is a hst of voluntary comective action plans recently accepted by the
: Cornrmsswn (or the staff acting under authority delegated by the Commission). A firm's .
taking corrective action does not consntute adxmsswn by thc firm that a substanna.l product '

; ~ hazard exists.

Snace does not pemt the staff to give a complete Ils‘ of the specxﬁc model numbers >
of the products involved in each of these corrective actions. Consurmers who believe that they -
have a product affected by one of these actions. should follow the instructions given in this
“list .or contact either the manufacturer or the Commission to dete:mme if thexx product is one
of those affected. : :




1

_ Vol-ur;;ary Corrective Action Plans Unde.
| ‘ Section 15 of the Consumer Product Safety Act and
. . Section 15 of the Federal Hazardous Substances Act

TE  FIRM AND PRODUCT " ALLEGED HAZARD REMEDY

g8 Marco Manufacturing Inc. * The exhaust flue may separate.  Free in-home retrofit.
L . - from the termination on the - 1-888-420-5272
Lynwood, CA 80262 ... exterior of the house and release .
o . - . ... . . hotexhaust gases inside the
Marco Margas CCT decorative gas - wall. This could cause housa
fireplaces with colinear venting fires.




 URGENT SAFETY NOTICE

Dear Homeowner,

The manufacturer of the Marco CCT gas fireplace(s) instailed in your home, in cooperation with

the U.S. Consumer Product Safety Commission (CPSC), will retrofit yourr fireplace by adding a

part in the chimney system. The purpose of the retrofit is to-eliminate the possibility of the .

. chimney becoming disconnected from the termination on the side of youx home and causing a

' house fire. CPSC is aware of at least 20 fires involving these fireplaces. You should |

discontinue use of your Marco CCT fireplace until we retrofit it..

e will retrofit your fireplace to.address this potential problem. It will take approximately 20

- minutesto install the part, and in most cases, all work will be done from outside of your home.

* All work will be done without cost to yoiL With your permission, we can schedule this work

without you being at home. Please call the local number of the installer listed below immediately -
toamngefbrthisworktobedone.‘ g o S ‘

Also, please alert us to any issues such as the following: B
i Dog.‘is inthe area where the fireplace wall termination _is‘located.' :
2. The termination is more than 16 feet above ground or deck.
3. There is difficulty in accessing the wall where the termination is
p _ :

" The instailer listed below will be able to answer any qﬁestions you méy have. If; after contacting
the installer, you still have questions, please contact Marco Mfg., Inc. at (toll free) 1-388-420-
6272, or the CPSC at 1-300+638-CPSC. S _ ' . '
Thank You. N

Local installer:
Contact:

- Local Phone_:j .

FORM D



MAR©O
i 1998URGENT SAFETY RECALL

" Dear Custcmer:

We sent you létters dated 6/17/98 and 7/24/98 in which we -
notified you of a safety recall to retrofit zll installations of
CCT model direct vent fireplaces with' Marco’s co-llnear
‘horizontal vent system, part. number 794500. Marco took th*s
step to prevent the possibility of the vent becoming _
disconnected from the wall termination. Marco is aware of at
least 20 fires invelving CCT fireplaces..

The U.S. Consumer Product Safety'Commission (CPSC), the faderal
agency with jurlSdlCulon over these products,- is overseeing this .
-zecall. Al7‘compan1es_1nvolved in the . sale and distribution of
“ghese fireplaces, including distributors arnd retailers, are
required to cocperats and participate in this recall that Marce
. undertook in cooperation with the CPSC. ' CPSC has the authority
“"to teke administrative and/cr . judicial action against companLES
that fail to cooperate w1th its safety recalls. T

In addition, the CPSC has told Marco to communicate to its
customers that court decisicns in gas product cases have
 assessed punitive damages, in addition to compensatcry damages,
in private litigation against retailers and dlstrﬂbutors who did-
nct. ccoperate with C2SC . associated recalls. : '

Marcots recall inveolves retrofitting all co-linear installations
with a safety fevice that secures the 57 flex into the
termination tube. This is designed to ellmlnaoe the potential
.for any additional disconnect problems from whatever cause.
. Marco has developed. a retrofit kit that is installed from
cutside of the house, which takes an average of 20 minutes to
install. We will pay vou a fee for each kit installed.

You should immediately contact Marco to participate in this
tecall. You may either perform the retrofit, or if you prefer,
you may simply provide us with the names and. locations of the
customers to whom you sold or instelled the racalled fireplaces.
In either case, you should call Marco at. 1ts teoll-free telephone

_;<%moer, (888)420-6272. ‘ : —

“National Sales wanager

Marco MFG., INC.

S 2570 INDUSTRY Wavy

'LYNwooo.CALwoRNm 90142
(213) 364-3201 + Fax (2!3)1563-8143




M b, ITIAR

FIREPLACES

Dear Marco Customer:

- We at Marco appreciate your cooperation in partnering with us to comply with the
CPSC "Safety Notice” involving the retrofit to the 794300 wall vent kits. We -
-understand this will requu‘e extra effort ou your part. We believe participation,
although inconvenient, is the most prudent path as it can prevent pubhc notices and
future 1nvolvement by the CPsC. L

: The CPSC will continue to allow us to manage the process unless progress onthe
retrofits is not occurring in sufficient numbers and in a nmely manner. In '
situations where progress is slow or nonexistent, the CPSC will want to direct the

. process, market by market, to ensure compliance. By handling this ourselves, we -

- can sidestep the complications and chaos that might occur with homeowners and

. builders should pubhc notices be required. By your early cooperanon in the
. process, this work will complete ina tlmely fashlon and this will be 2 non event,

Additionally, during the field investigation we conducted this spring, we found a
number of installations where the vent was completely disconnected from the wall
“vent tube by several inches but still held in place by the insulation bilanket. This
indicates the wall vent was either improperly installed or disturbed during the .
construction process; this is unrelated to our CPSC investigation results. There is
- the additional benefit of finding any. others like this and fixing them before colder
weather hits your area. :

1 appreciate your working with ‘)Iﬁrco s Field Team in managing this process' if
vou are-unable to comply with this process for any reason, please call me dlrecﬂv at

" your edrhest convenience.

Smcerely Yours,

e

,..-.____Jlm_lensen R SO USRS

Director of Sales

2520 Industry Way
Lvnwood, CA 90262 -

(213) 564-3201 (ph). -

213) 564:4548 (fx




- URGENT SAFETY NOTICE
Dear Homeowner,

The manufacturer of the MafCO CCT gas ﬁfepl‘ac’:e(s) installed .ﬁ;,your homé, in c"oopeféﬁon W'lth :
the U.S. Consumer Product Safety Commission (CPSC), will retrofit your fireplace by addiﬁg a

. partin the chimney system. The purpose of the retrofit is to eliminate the possibility of the

. chjm;}ey becoming disconnected from the termination on the side of your home and causing a - .‘
house fire. CPSC is aware of at least 20 fires involving these fireplaces. You should . -

- discontinue use of your Marco CCT fireplace until we retrofit it.

‘We will retrofit your fireplace to address this potential problem. It will take approximately 20 -

.minutes to install the part, and in most cases, all work will be done from outside of your home,
- All work will be done without cost to you. With your permission, we can schedule this work

without you being at home. Please call the local number of the installer listed below immediately
to arrange for this work to be done. o . A _

Also, please alert us to any issues such as the following:

1. Dog is in the area where the fireplace wall termination is located.
- 2, The termination is more than 16 feet above ground or deck.
3. There is difficulty in accessing the wall where the termination is
located. R | : |

" The irista}ler Ii’sted_belo_w' will be able to answer any qﬁestions you may have. 'If,' after cdntac-tin.g
- the installer, you still have questions, please contact Marco Mfg., Inc. at (toll free) 1-388-420-
- 6272, or the CPSC at 1-800-638-CPSC. ' . -

Thark You. . | ' -
Local Installer: SCHMID s
' Insulation & Fireplaces
Contact: - ‘ L
: Lic. #221817 Ardeil Moore
czce1034 - Customer Servics - Fraplace

Local Phone: _ : . .
' Serving Southern California Since 1963

| 13000 Kirtham Way » Suits 101 « Poway, CA 32084
(6191 4856.9302 a FAX: (519] 48678470 -

| /*d?’]".'-*-yé?"-?é?Z_“il/M iz
- Yar Py S
- J ﬁ_r S27~ 7255

FORMD




' Imﬁortant Safegg' Notice

Aucnlmn Builders and Hgmsowncrs '

1f you have 2 home buill between 1993 to 1996| k

|that has a fireplace wail vent termination similar)

" |to the one shown below, please cail the following | e

toil free number. These fireplaces, manufactured| .
by Marco Inc.. of Lynwood, CA.. were installed|
by FI‘REPLACE CONTRACTORS of Portland{
between 1993 and 1994, or 'RELIABLE]

HEATING of Portland- during 1995-1996.  A|

- safety connection device is requited by the CPSC

" to lock the co-lincar chimney vent into the wail| - ‘

termination in order to prevent the vent *'rom

- tdislodging and creating a potential fire hazard.

If you have already received a letter regardii:g

this notice, then you do not need to call. '
Toll ‘Free number is: 3883206272

o e TR e
" Wall Vent Termination -




U S CONSUMER PRODUCT SAFETY COMMISSIO
: ' WASHINGTON DC 20207 :

Todd A, Stevenson . : ' ‘
Acting Secretary and Freedom of lnfonnat:on Of cer
Oﬁice of the Secretary - -

_TE 301-504-0785%1239 -
Fax:301-504-0127 -
Email: tstevenson@cpsc.gov

o Thomas C Wlmeckl -
' Kasdore, Lewis & Sw1et11k
1551 South 108" Street -
o - POBOX 44200
Mllwaukee W1 53214—-7200

Dear Mr. Winiecki:

Thank you. for your Freedom of Infonnatlon Act(F Ole) request to the U.S. Consumer
Product Safety. Commission (Commission). We must withhold ali of the records from the
Commission's Office of Compliance’s active litigation and law enforcement i investigatory file
. referenced above, pursuant to the FOIA Exemptions S and 7(A), 5 U.S.C. §§ 552(b)(5) and
- (B)(7)(A). Exemption 5 provides for the withholding from disclosure of inter-agency and -
- intra-agency memoranda which would not be available by law to a party other than an agency in
 litigation with the agency. Exemption 7(A) provides for the withholding from disclosure records -
or information compiled for law enforcement purposes, to the extent that the production of such -
-law enforcement records or information could reasonably be expected to mterfere with
enforcement proceedings. ‘ : : : :

. The records being Wlthheld consist of mtemal staff memorarida and correspondence
containing recommendations, opinions, suggestions.and analyses of the Commission's technical
. and legal staffs: The records constitute both pre-decisional and deliberative discussion that

clearly falls within the attorney-client and attotriey-work product privileges. Any factial
~ ‘materials in the records not covered by some other exemption are inextricably intertwined with
- exempt materials or the disclosure of the factual materials would itself expose the deliberative
process.” We have deterrmned that the disclosure of these certain law enforcement investigatory
'~ records responsive to your request would be contrary to the public interest. It would not be in -
the public interest to. disclose these materials because disclosure would (1) impair the frank
: exchange of views necessary ‘with respect to such matters, and (2) prematurely reveal.

* CPSC Hotline: 1:_-800-638—CPSC(2772) * GPSC's'Web Site: hitp:/fwww.cpsc.gov



' "I'hoﬁ:as C. Wi_xﬁecki S ‘ o o
Kasdore, Lewis & Swietlik . I
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mfonnatlon used in the mvestlgatlon, thereby interfering with this and other matters by
- disclosing the government‘s basm for pursumg this matter -

The files also contains propnetary and conﬂdentlal mformatlon submltted by the
- company, manufacturer monthly progress reports, that we must withhold pursuant to Exemptlons
- 3 and 4 of the FOIA, 5 U.S8.C. §§ 552(b)(3) and (b)}(4), and section 6(a)(2) of the Consumer
Product Safety Act (CPSA), 15 U.S.C. § 2055(a)(2) Section 6(a)(2) prohibits the Commission
- from disclosing information that is.exempt from disclosure under Exemption 4 of the FOIA.
That exemption protects trade secrets and confidéntial commercial information d1rectly related to
~ . a firm's business that the firm has not made public and whose dlsclosure could givea substanhal

- ‘commercial advantage toa competltor : : :

o 3 Accordmg to the Commlssmn s regulatxons 1mplementmg the FOIA at -

16 C.F.R. § 1015.7, a denial of access to records may be appealed to the General Counsel of the -
Commission within thu'ty (30) days of your receipt of this letter. An appeal must be'in wntmg
and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the Secretary, '
* U.S. Consumer Product Safety Commlssmn Washmgton D. C 20207.

. " The file mformatlon may be Sllb_] ect to disclosure once the case is closed. Youmay

- want to resubmit your request in a few months. Processing this request, performing the file -

* searches and rev1ew1ng the information, cost the Comm1s310n $60.00. In this instance, we have
- decided to waive all of the charges

| Sincerely, -

"Todd A. Stevenson'




JAMES P. REARDON = -

TERRANCE E. DAVCZYK
JEFFREY A. SCHMECKPEPER
" GREGORY |. COOK
MICHAEL |. CIESLEWICZ

© MICHAEL A, MESIROW

JOSEPH J. FERRIS
JAMES ). XRIVA

DAVID L. STYER .
ROBERT i. LAUER
TAMES M. RYAN
ROBERT . OCHOWICZ

.KASDORF LEWIS & SWIETLIK S C.

Attorneys at Law

1551 Soul:h 108th Streer » PO, Bok 44200 « « Milwaukee, Wi 532147200
414.257-1055 » Fax 4!4 257-3759 -

. Ofﬂcés also in Green Bay and Wausau, Wisconsin

DOMNALD I’ SCHNEIDER

. MICHAEL C. FROHMAN.

CHARLES G. MARIS

- THOMAS A. CABUSH -
CHRISTOPHER A, DUESING i
- PAUL R. VAN GRUNSVEN

WENDY §. LARSON
JOHN H. SCHROTH
CYNTHIAH, FLYNN | -

- BONNID, FREDRICK |
JUUSTTEC, LUTHER -~ ~

BRIAN P. BEISENSTEIN

et MECLISSA A, SCHARER
©orZ T ANN M. HETZEL
=y DANIEL R. PETERS

MICHAEL 5. MURRAY
o JOHN M, SWIETLIK, JR. . .
. DANGELW VARLINE " o
| o o July 13, 2001 | ;
* CLIFFORD C. KASUORF : : Co e § ‘ A . E

MAFTHEW W, MORAN
A'NTHONYLP. HAHN .
BRADLEY 5. FOLEY

JOHN M. SWIETLIK ) —  DAVID].KANIA- .
. o BRIAN T WiLLtaMS
- Office of Comphance ‘ - ‘ : _ L ,
) - U.S. Consumer Product Safety. Comnnsswn L
Washmgton D.C. 20207-0001 . S S Cod

- Re: CPSC File No.: CA980016 ‘
~ Marco Manufacturing Inc. . ' ‘ N

‘State Farm Fire and Casualty Company V. Jerry s Flreplaces LLC et al -

CaseNo.: - 99- CV-267 _

Our File No.: 208728 - ‘ : | D

} / P( Dear Slr/Madam

, Please be adwsed that our ﬁrm, by Attorney Mlchael A Mesuow represent the plamtlffs
~'in the above-referenced matter. Marco Manufacturin ng, Inc. is a defendant in this lawsuit. We
‘have beefi advised that the U. S. Product Safety Commission has conducted an mvestlgaﬁon of
47/5 ‘Marco’s CCT decorative gas fireplaces. Our firm would be interested-in obtaining a copy of
your investigative file régardmg this matter. Upon receipt of this letter, please contact the
S undemgned to discuss our request in detail. Spemﬁcally, I would like to be appnsed as to.the
ﬂ;( 9 - volume of vour file and the cosf you would incur in duplicating this file. ‘

D

(f | look forward to hearing from you in the near future and thank you for your cooperauon
in thxs matter ' . o

‘ Very truly yours

%@ 4.._“44/}.4,@&4/ |
Thomas C. Winiecki -
' Paralegal to M1chae1 A Mesn'ow

- TCW/tew Co REEY LR iﬁn‘r'

G106
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. U.S. CONSUMER PRODUCT SAFETY COMMISSION
IR WASHINGTON DC 20207 IR

Michzel S. Solender . ' T o ST S L N Tet '('301)u04.—e"‘;'~30

General Counsel - = - - . L i LT Fax(301) 504043
Enforcement and Information.. .~ = T T L CoUEL T il msolenaer@cpsc"ov-

Office of the Generai Counsel - ‘
© October 5,2001

© . Ms. Annette S. Bailey. . -
- ..Vahnou&Dlto LLP -
44 Montgomery Street, Suite’ 1000
San Franmsco, CA 94104—4617

o Re FOIA Appeal No S- 1070047 Fisher Pnce Power Wheels
" Ride-On Battery Powered Vehicles .
- Inves’aga‘uve Reports Correctwe Action Reports a

Dear Ms Balley

- By letter dated September 18 2001 you appealed the. dee1s1on of the Commission’s
- Freedom of Information (F OI) Officer to wzthhold information responsive to your Freedom of -
" Information Act (FOIA) request Under authority delegated to-me by the Commission, 16 C.F.R..
§ 1015.7; T have reviewed your appeal and this informatiori. The responsive information is no
' loncer in an open file. Accordingly, the FOI Officer has reconsidered his decision. While we -
must continue to withhold that information, as explained below, it may be released in the future
To pursue the disclosure of this mformatmn you do.not need to take any add.ltlonal action, as.
‘explained below T ‘ : : : :

FOIA Exemp’uon 3 prov1des for w1thhold1ng 1nformat10n that is spemﬁcaﬂv exempted
" from disclosure by another statute. In applying FOIA Exernptlon 3 %0 the withheld ulfonnatlon, L
 amrelying on sections 6(a)(2) and (b)(1) of the Consumer Product Safety Act. 15TU.S. C.
§§ 2055 (2)(2). and (b)( 1). Both of these sections require the Commission to give the
manufacturer an opportumty to comment on the disclosure of product- spemﬁc information-
before it can be released. This has not-occurred yet because the responsive information was a
©part of an open-file that was njot subject to disclosure at that ume Now that it has been closed
the F OI Ofﬁcer w111 send itto the manufacturer for comment .

- CPSC Hotline: 1:800:638-CE5C(2772) * CPSC's Web Site: hitp/AWWW.CpsC.gov

[
"_)-
/o



~ Valinoti
Dlto  44MONTGOMERY STREET, SUITE 1000

LLP SAN FRANCISCO, CA 94104-4612

- TELEPHONE (415) 986-1338 (Ext. 128)
FACSIMILE (415) 288-1836 -

ANNETTE S. BAILEY

.Se_'ptémb'erlls, 2001 g R o

_',\L;A Qvgrnight-DeliVegx: ‘ , o _ : = ».

Office of the Secretary : L : L -

U. S, CONSUMER PROTECTION SAFETY COMMISSION : .
Washington, D.C. 20207. o ‘ .

 Attn: General Counsel = = : I o

Re:  FOIA Appeal o o | e

FOIA $-1070047 L
, CARLIN, et al. vs. Fisher-FPrice, et al. -
- - -Date of Loss: December 26, 1599 ‘
' Consumer Product: Fisher-Price Power Wheels Toy Cars
Qur File Number: 00-01-03 :

Dear Sir or M_adam:

This office is in receipt of approximately 500 pages’ of CPSC documents pursuant
to our Freedom of Information Act (FOIA) request. We hereby timely appeal the denial
of access to certain CPSC documents related to the recall of the Fisher-Price, Inc. Power
Wheels toy cars. : :

1. Regulatq'rx or Enforcement Documents:

With the excéption of the July 2, 2001 letter from Todd A. Stevenson to Neil A.
Goldberg, the majority. of documents made available by the CPSC were investigation
reports dated prior to 1998. We hereby appeal to the CPSC to provide those
 documents dated after 1998. In particular, we would like CPSC documents related to
its investigation of the Power Wheels cars. ' . '

‘In regards to FOIA requests, Title 16 of the Code of Federal Regulations states:
“[t]he Commission’s policy with respect to requests for records is that disclosure is the
rufe and withholding is the exception. All records not exempt from disclosure will be
made available. Moreover, records which may be exempted from disclosure will be
made available as a matter of discretion when disclosure is not prohibited by law, or
is not against public interest” [16 C.F.R. §1015.1(b)]. Additionally, ... The Commission

_will make available, to_the extent permitted by-law, records authorized to be withheld.____. |

under 5 U.S.C. §552(b) unless the Commission determines that disclosure is contrary
to 'the public interest. In this regard the Commission will not ordinarily release -
documents that ... interfere with the Commission’s regulatory or enforcement

proceedings” [16 C.F.R 1015.15(b)]: -

As provided above, the Commission may make available those records previously

1 - . : )
Approximately 100 of the 500 pages were uselessly duplicative.
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. exempted from disclosure: notably, records contérning: the ' investigation and -
adjudication of Fisher~Price, Inc. ‘ S

This year, the CPSC fined Fisher-Price, Inc. $1.1 million as a civil penalty. In
June 2001, Fisher-Price, Inc. entered into a Settlement Agreement and Order thereby*
effectuating closure of the CPSC’s investigation. Since the “regulatory or enforcement
proceedings” have concluded, producing the CPSC investigatory records will not
“interfere with enforcement proceedings” or “deprive a person of a right to a fair trial
or an impartial adjudication” [5 U.S.C. 552(b)}(7)(A) and (B)]. We respectfully submit
to the CPSC that making available such documents is not against public interest..
Rather, it is the interest of the public that such documents should be made available.

2. Draft Documents and Briefing Packages:

The CPSC did not make available any “draft documents.” The Code of Federal
Regulation. states, “[d]raft documents that are agency records are subject to release
upon sequest in accordance with this regulation. However, in order to avoid any

~misunderstanding of the preliminary nature of a draft document, each draft document
released will be marked. to indicate its tentative nature. Similarly, staff briefing
packages, which have been completed but not yet transmitted to the Commission by
the Office of the Secretary are subject to release upon request in accordance with this
regulation. Each briefing package or portion thereof released will be marked to
indicate that it has not been transmitted to or acted upon by the Commission” [16
‘C.F.R. §1015.15(c)]. \ ' : :

No such “draft documents” nor “briéﬁng packages” were made available by the
. 'CPSC. Presumably, one or both types of documents were generated in the CPSC’s
investigation of Power Wheels. Accordingly, we request access to such documents.

3. Internal.Staff Memoranda and Correspondence: -

Page 3 of Todd A. Stevenson’s August 13, 2001 letter to our office states that
“records being withheld consist of internal staff memoranda and correspondence
containing recommendations, opinions, suggestions and analyses of the Commission’s
technical and legal staffs... Any factual materials in the records not covered by some
other exemption are inextricably intertwined with exempt materials...” We respectfully
disagree. If necessary, privileged information can be redacted from such documents. -
leaving only factual data, however limited it may be within some documents. In light
of the closure of the CPSC’s investigation, disclosure of such documents would not
“prematurely reveal information ... and interfer[e] with ... the government’s basis for
pursuing this matter” as was argued in Mr. Stevenson’s letter. ‘

"In February of each year, the CPSC submits a report to Congress detailing the
FOIA requests it has received, it has processed, and those which were appealed. We
note that the CPSC FOIA report dated February 1, 2001 states that “ftjhe CPSC -
generally does not disclose to the public (3) [c]ertain inter-agency and intra-agency
memoranda containing opinions and recommendations prepared to assist in decision
making and (5) [iJvestigatory records compiled for law enforcement purposes when
disclosure could be reasonably expected to interfere with enforcement procedures...”
What is clear from these provisions is that the CPSC does not prohibit inter-agency and
intra-agency memoranda that do not contain opinions and recommendations.
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Furthe‘r'mo,re, disclosure at this time can not be reasonably expected to interfere with
“enforcement procedures since the CPSC investigation is compieted.

- 4. Updated Collection of Documents:

. The arguments set forth above are hereby incorporated by reference. We are
advised by CPSC staff that it has received numerous FOIA requests related to the recall
-of the Power Wheels toy cars. The CPSC staff further advised that, given the number
of similar FOIA requests, they had produced a compilation of documents which were

. prepared prior-to our FOIA request. Accordingly, we are concerned that we did not

receive a compilation of FOIA documents that were complete, updated, and assembled
with care. - ' ‘ . " ‘

Finally, please -note that in deference to §1905 of Title 18 of the United States _
- Code, this request is not to be construed as a request for any trade secret, commercial,
orfinancial information concerning Fisher-Price, Inc. : - o

The above stated appeal is not meant to be an all inclusive list of issues. We
reserve the right to amend and supplement this appeal. If you have any questions or
concerns, please do not hesitate to call. Thank you for your time and assistance.

‘Resg ectfully submitted,

y

Annette S. Bailey
Paralegal '

cc: Clients (Via United States Postal Service)

CARLINWQ-03 -03\v.Fisher-Price\L ettersONNCPSCO918011t] -



Off (6b rel), chron, 2618

(}350 Fisher Price

- U.S. CONSUMER PRODUCT SAFETY connwssnow "
WASHINGTON DC 20207

Todd A Stevenson - S . . - - “Tel; 301 504 0785

Deputy Secretary and Freedom of Information Officer - ‘ o : ‘ - o Fax. 301504 0127

Freedom of information Division - ‘ o ‘ o ' Email: !stevenson@cpsc gov

Office of the Secratary

* August 13, 2001
'CERTIFIED MAIL

Ms. AnnetteS Ba:!ey

. Paralegal :

_ Valinoti & Dito, LLP
44 Montgomery Street, Suite 1000
San Francisco, CA 94104-4612"

RE: FOIA S-1070047: Fisher Price Power Wheels Ride-On Battery -

Powered Vehlcles Investigatlve R«egc)rts= Correc tive Actlon Reports |

' Your File Number 00-10-03

Dear Ms. Balley

Thank you for your | Freedom of Information Act (FOIA) request seeking

. information from the Commission. The records from the Commission files responsive to. .

- your request have been processed and copies of the releasable responsive records are
enclosed. ; .

Enclosed are copies of a letter dated December 10, 1998 from the Commission’s

Director of Compliance, Alan Schoem, to Gary S. Baughman, President & Chief

- Executive Officer of Fisher Price, Inc., regarding the Power Wheel recall and a letter
December 18, 1998, addressed to Mr. Schoem from Neil A, Goldberg responding.
Portions of the December 18, 1998 letter are being withheld pursuant to exemptions 3
and 4 of the FOIA, 5 U.S.C. §§ 552 (b)(3) and (b)(4), and section 6(a)(2) (as it relates to
trade secretes and proprietary information) of the Consumer Product Safety Act (CPSA :
15U.8.C. & 2055(a)(2) and exemptions 3, 4, 6(b)(1) for faimess (See notes in margin

\ of December 18" letier.) We must withhold from disclosure other records responsive to
- -————--your request that-are-contained-in-the- Commission’s-law-enforcement-investigatoryfiles;—--- -

RP970166 and RP970028, pursuant to the FOIA Exemptions 3, and 4, 5 U.S.C. 3
552(b)(3), and {b){4), and sections 6(a)(2), and 6 (b)(1) of the Consumer Product Safety
Act (CPSA) 15 U.S.C. § 2055 (a)(2), and 6(b)(1)

_ FOIA Exemptlon 3 provudes for the wnthholdlng from dlsc!osure of matters that -
- . are specifically exempted from dlsclosure by another statute. The files contarn

~ CPSC Hotline: 1-800-638-CPSC(2772) & CPSC's Web Site: hup://www.cpsc.gov
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propnetary and confidential information that we must wuthhold pursuant to Exemptions 3~

and 4 and section 6(a)(2) of the CPSA. Section 6(a)(2) prohibits the Commission from
disclosing information that is exempt from disclosure under Exemption 4 of the FOIA.
That exemption protects trade secrets and confidential commercial information directly
related to a firm’s business that the firm has.not made public and whose disclosure
~ could give a substantial commercial advantage to a competitor. We are also. relying i in
. part on section 6(b)(1)-of the CPSA. That section prohibits the Commission from
disclosing information about a consumer product that identifies a manufacturer or -
private fabeler uniess the Commission has taken “reasonabie steps” to assure that the
information is accurate, that disclosure is fair in the circumstances, and that disclosure
“will be reasonably related to effectuating the purposes of the laws that the Commission
-administers, . It would not be fair in the circumstances to disclose a firm’s notes, drafts or
minutes of meetings to discuss and negotiate settiement agreements, when the
~ company has requested confidentiality and such records are protected from dlsclosure
pursuant to 16 C.F.R. § 1101 33

The enclosed records include thirteen (13) Epldemlologic (In-Depth) Investigation
Reports Limited Accidental Injury Investigation Reports with the underlying and '
supporting documentation and related product complaints or reported incidents where
available. The Commission has received this information from its formal investigation
systems. Through these systems the Commission hopes to learn when specific
products are associated with illness, injury or death. The Commission believes that it
. has taken reasonable steps to assure the accuracy of this information. While
conducting the interviews for the investigation reports, Commission staff or contractors
have spoken with the individuals involved or with others who witnessed or are familiar
‘with the incidents. Where possible, Commission staff have examined the products
reportedly involved in the incidents. Although the Commission has investigated the
. incidents described in the investigation reports, the Commission has not necessanly
determined. the cause of the incidents. -

. Also enclosed are records pertaining to seven (7) product complaints and -

* reported incidents that were submitted to the Commission by consumers and others
Thie consumers or submitters have confirmed the accuracy of the information in the
complaints and reported incidents. The Commission has neither investigated the
incidents nor conducted or obtained any evaluations of the products that corroborate the
substance of the information contained in the compiaints and reported incidents. In
some of the complaints and reported incidents we have removed the identities of the -
compiainants at their request.

* Alsoenclosediis a copy of docket numbsr CPSC 01-C0008; Fisher Price; e, a
corporatror: that involved the Commission’s acceptance of the final Settlement -
Agreement and order.

You will note that in the document disclosed information that could identify
injured parties.and persons treating them has been deleted, because section 25(c) of
the Consumer Product Safety Act, 15 U.S.C. § 2074(c)(1), prohibits such disclosures
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without the consent of those individuals. In some cases the patties have demed
consent or consent has not otherwise been obtained.

- We muSt withhold other records that may be responsive to your request,
‘ Sp&CIftca"y, the records from the Commission’s Office of Compliance’s active law
enforcement investigatory files conceming Fisher Price Power Wheels pursuant to the'
Exemptions 5 and 7(A), 5 U.S.C. §§ 552(b)(5) and (b)(7)(A). Exemption 5 provides for
the withholding from. disclosure of inter-agency and mtra-agency memoranda which
would not be available by law to a party other than an agency in litigation with the
agency. Exemption 7(A) provides for-the withholding from disclosure records or
information compiled for law enforcement purposes, to the extent that the production of
" such law enforcement records or information could reasonabty be expected to mterfere '
wnth enforcement proceedings. ' :

The records being withheld consist of mtemal staff memoranda and
correspondence containing recommendations, opinions, suggestions and analyses of -
the Commission’s technical and legal staffs. The records constitute both predecisional - -

-and deliberative discussion that clearly falls within the attorney-client and attorney-work
product privileges. Any factual materials in the records not covered by some other '
exemption are inextricably intertwined with exempt materials or the disclosure of the.
factual materials would itseif expose the deliberative process. We have determined that

- the disclosure of these certain law enforcement investigatory records responsive to your

request would be contrary to the public interest. It would not be in the public interest to

' dis.c{ose these materials because disclosure would (1) impair the frank exchange of

views necessary with respect to such matters, and (2) prematurely reveal information

. used in the investigation, thereby interfering with this and other matters by dlsc!osmg

* the government's basis for pursuing this matter.

Accordmg to the Commlssmn s regulations |mplement1ng the FOIA at 16 C.F.R. §
-1015.7, a partiak denial of access to records may be appealed to the General Counsel of
the Commission within thirty (30) days of your receipt of this letter. An-appeal must be
‘in writing and addressed to: FOIA APPEAL, General Counsel, ATTN: Office of the -
Secretary, U.S. Consumer Product Safety Commission, Washington, D. C. 20207.

This completes the processing of your request. The cost to the Commission to
perform the searches and prepare this information was $175.00. in this instance, we
have decided to waive the charges. Should you have any questions, contact us by -
letter, facsimile or telephone.

‘ Smcefely’,“um e e S

Todd A. Stevenson

Enclosures. -
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Mﬁsher pricé
U S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON DC 20207
. Todd A. Stevensen ' o R , o | :'Tel:301 504 0785
Deputy Secralary and Freadom of Information Oiﬁcer ‘ o o , o Fax:301504 0127
Freedom of Information Division : ‘ i ~ Email Istevenson@cpsc.gov

Cfiice of the Secretary
August 13, 2001

: Cheryl A. Possenti

' Goldberg Segalla, LLP

~ 120 Delaware Avenue, Suite 500 -
Buffaio, New York 14202

RE: FOIA Request S 1070047: “Renotification” Comment Letter Response
. for Fisher Price Power Wheels :

Dear Ms. Possenu.

This concerns your letter of July 31, 2001, that responded to our notice of July 11, 2001.
Our notice was a renotification for some documents that were previously released and that we
intend to release now. We have already responded to your comments that you have repeated
again in your letter dated July 31, 2001. Our response remains the same for those comments as it
. did for Freedom of Information Act request number S-810094 that was released in September of
1999,

We note that you would like to be re- nouﬂed if there are other requests for Fxsher Price
Power Wheels information. : ‘

CPSG Hotfine: 1-800-838-CPSC(2772) # CPSC's Web Site: hitp://www.cpsc.gov



Valinoti
yDito
LLP SAN FRANCISCO, CA 94104-4612

: TELEPHONE(415) 986-1338 (Ext. 128)
FACSIMILE (415) 288-1 836

July 6, 2001 -~ -

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED:

Mr. Todd Stevenson _
- Freedom of Information Officer .
CONSUMER PROTECTION SAFETY COMMISSION
Washington, D.C. 20207

Re: CARLIN, et al. vs. Fisher-Price, et al.
. Date of Loss: December 26, 1999 '
Consumer Product: Fisher-Price Power Wheels Toy Cars
Qur F:Ie Number: 00 -01-03

‘Dear Mr. Stevensoh

44 MONTGOMERY STREET, SUITE 1000 e e

e
i~

-

 Qur office represents the plalntiffs in the above-referenced action. Pursuant to
the Freedom of Information Act'and my July 3, 2001 conversation with Allan Shakin,
this serves as notice of our request for the CPSC s complete file regarding the recali of -
the Fisher-Price Power Wheels battery- powered, ride-on toy cars. Specifically, we

e
request the followung - /3 S0

consumers that dlscuss the Flsher—Prtce Powers Wheels toy cars.

» All copies of letters, emalls, facs:mlles, and any other writings from —(’3’5-7 é

> All copiesof correspondence between the CPSC Mattel Inc., Fisher-Price,
Inc., and/or any cother individual or entlty that dlSCUSSGS the Fisher-Price

: ----n-,--‘----Power Wheelsxey Cars. ' _ —

: recall

» - All copies of'lnvestagatlve reports, memoranda, and other whtmgs by the

- All copies of Corrective Action Plans’ or- other similar documentation 267" (
submitted by Mattel, Inc., Fisher-Price, Inc., or their agents for
modification of the Power Wheels toy cars and :mplementat;on of the

-

N

CPSC that are in regard to Mattel, Inc. Flsher—Prlce, Inc., and the recall

of the Power Wheels toy cars.

=~ 1270047 -+



U.S. CONSUMER PRODUCT SAFETY COMMISSION
RS o WASHINGTON, D.C. 20207
L . Iy 11,2001
- Annette Bailey '
- Valineti & Dito
44 Montgomery Street

Suite 1000 S
San Francisco; CA' 94104-4612

© RE:FOIA Request No. $-2001070047 (Power Wheels )

- Dear Ms. Bailey:

- This’is to acknowledge receipt of your Ffeedom of Information Act (FOIA) request
- seeking records from the Consumer Product Safety Commission. '

Due to the heavy volume of FOIA requests we have received, and because of certain

procedural steps we are required to take under our statute, there may be substantial delays
in responding to many requests. Please be assured that every effort is being made to-

- process each request as equitably as possible and that the records you requested which
can be released will be made available to you at the earliest possible date. L

If you have any qﬁes‘cions concerning your request, feel free to contact this ofﬁt‘:el L
-at (301)504-0785. ' e ‘ _
. o

Sincerely,

e S

- Todd A. Stevenson . -
Freedom of Information Officer

Toli-free hotiine; 1-800-638-CPSC - Web site: hitp://www.cpsc.gov

. ...-____Q.fﬁc.e.‘of.fhe,.Seefet,aryi et e o+t



